
STATEOF DELAWARE
 

PUBLICEMPLOYMENTRELATIONS BOARD
 

COLONIALEDUCATION ASSOCIATION.
 

Cha rg ing . Part y . 

v. II.L.P. No. 93-11-095 

COLONIALSCHOOLDISTRICf. 

Res ponde nt. 

PROBABLE CAliSE DETERMINATION 

The Colonia l Ed ucat ion Assoc iat ion (hereinafter "Assoc iation" or "CEA" ) is an 

emp loyee o rga niza tion withi n th e meani ng of §1402( h) of the Publi c Schoo l 

Employment Relatio ns Act . 14 De I.C. Chapte r 40 (hereinafte r "PSERA"). CEA is the 

ex lusive barga ini ng representat ive of th e Di s tric t's pr ofessional emp loy ee s wit hi n 

the meaning of § 1402(i) of the Ac t. 

The Co lo n ia l Sc hoo l Di stri ct (he re inafte r "Dis tric t") is a publi c sc hoo l 

employe r within the meaing of § 1402(0) of the Act . 

On November 2, 1993. the Association filed an unfai r Jabor practice complaint 

with the Public Employme nt Relati on s Board (hereinafter "P ERB ") . An amended 

charge was fil ed on Janu ary 14, 1994 . The compla int alle ges th at the District 

reassigne d H. Edwa rd Short. Jr., after twent y two yea rs in the High School Guid ance 

Departm ent . to a biology teac hing pos ition in retaliati on for protected activities . Th e 

Associa tion asse rts that Mr. Sho n has been a voca l di ssent er against the Di strict' s 

policy of hiring guidance counse lors to wo rk beyon d the regular ten (10) month 

school yea r duri ng the summer month s at an hourly rate and without ben efit of the 

co llec tive ba rg ain ing ag reeme nt. 
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On November 19, ]993, the Distric t filed its Answe r to the complai nt. An 

Amended Answe r was filed on January 27, ]994 . The District denies that Mr. Short's 

reassignment had any connection to his involvement in alleged protecte d activities. 

The District requested that the PERB defer the issue to arbit rat ion in order to avoid 

duplicative litiga tion beca use the charge involves a clai m tha t is subjec t to the 

grievance procedure, name ly , whet her the employer had th e right under the 

contract to take the disputed action. Con trary to the Associa tion's co ntention, it 

maintains the issue of the hourly rate paid to guidance counse lors wo rking during 

the summer months is covered by a provision incorporated into the most recent 

colle ct ive bargaining agreeme nt (1990-1993) and, therefore, is no t an open issue 

between the part ies . Finally, it disp utes that Me. Short has bee n involved in any 

protected activity since May, 199] and asserts that he has not been subjec t to any 

d iscip line, reprimand or harassament by the District. 
....J 

The Association 's Amend ed Response to New Matter was filed on Febr uary l , 

1994. 

OPINION 

The Public Employment Relations Board has adop ted a lim ited discre tionary 

deferral policy for unfair labor practices requiring contractual in terpretation. 

Deferral by the PERB has been limited to situations where (1) there exis ts a long­

standing and well established collective barga ining relatio nsh ip, (2) the emp loyer is 

willing to arb itrate a properly filed grievance, and (3) the resolu tion of the 

contractual dispute would reso lve the underlying issue prese nted in the unfai r Jabor 

practice complai nt. Red Clay Educa tion Association v, Bd. of Educat ion of the Red Clay 

Consolidated School District, DeJ.PERB, AULP No. 90 ~08 ~052A (199 1). Unlike prior case s 
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which have been deferred I, this charge does no t concern whether the Distr ict 

violated the cont ract and the reby breac hed its obliga tions unde r the sta tute . Rather, 

this cha rge alleges that the action taken by the Distric t , whet her or not it is in 

acco rdance with con tractual prov isions, violates the stat utory righ t of the emp loyee 

to freely engage in protecte d activities witho ut d iscrimination in reg ards to his terms 

and conditions of employment. 

The, pleadings in this case are not dispositive of the issue . The Association has 

raise d an issue concern ing the reassignment of Mr. Short to a teachi ng pos ition in 

which the District admi ts he is inexperienced 2 req uired the State to gran t a limited 

teaching certificate which will exp ire unless he takes addi tiona l educa tio na l cou rses 

to comply with the requi remen ts for full teaching ce rt ificat ion in th is subject area, 

and for which he received no notifica tion of the impend ing change until less than a 

month before the start of fall classes. The District has provided no rationale for this 

decision except to state that it has no contractual obligat ion to give a reaso n or prior 

notice of a reassignment. It asserts that assignment of staf f is a func tio n large ly 

wit hin the discretion of the individual buil ding administ rato r. 

The Association alleges that the reassig nment was in reta lia tion for protec ted 

activities and that . although two years had elapsed since the employee engaged mos t 

dir ectly and overtly in proctected actltlvity, this was the firs t opportunity for the 

District to take retaliatory action within the confines of the contract. 

While the District may not be contrac tually required to prov ide j ustifi cation 

fo r Mr. Shorl's reassignment in order to es tablish tha t it has a con tract ua l right to 

reassign its staff, there is an ob liga tion to set forth the rationale behin d an act ion 

1 See, e.g. , Brandywine Affilia te. NCCEA/DSEA/NEA y, Bra nd ywine Schoo! District 
DeI.PERB. ULP 85~06 ~055 (2/5/86); Indian Riye r Education Assn. v. Bd, of Educatio n 
DeI.PERB. ULP 90-09-053 (7/19/91). 
2 It is not denied that Mr. Short has never taught high school bio logy and has no t 
taught a science course since 197 1. 
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where an improper mot ive is all eged under the statute and suppo rted at least on its , 
face by the pleading s. 

Th e plea dings rai se factual and legal issues whi ch requ ire further 

conside ration . These issues inc lude but are not limit ed to the reason for the 

rea ssignment, the timing of the reassignment , the extent of Mr. Short ' s involvement 

in protect ed activit ies and the Distri ct' s knowledge , thereof. For thi s rea son, th is 

charge wiU be processed to hearing . 

DECISTON 

The Distri ct ' s request that the cha rge be deferred to is den ied. Pursuant to 

Rule 5.6, Decision of Prob able Cau se Deter minat ion , of the Rules and Regulations of 

the Public Empl oyment Rela tions Board, it is determi ned that the pleadin gs are 

sufficie nt to estab lish that an unfair labo r prac tice may have occurr ed. 

A hearing to es tabli sh a fact ual basis upon which a dec ision can be rende red 

will be scheduled as soon as possible. 

IT IS SO ORDERED. 

Dated: 25 fe bruary 1994 lsI Deborah t , Murray -Shcopard 
DEBORAHL. MURRAY-SHEPPARD 
Pr incipal Assistant, Del aware PERB 
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